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EMPLOYMENT DISPUTE RESOLUTION BILL 2007 
Second Reading 

Resumed from 13 November 2007. 

HON RAY HALLIGAN (North Metropolitan) [3.55 pm]: The Employment Dispute Resolution Bill 2007 
contains 31 clauses. It is one of a suite of three bills in this area. This is a bill that establishes — 

An Act to establish a dispute resolution framework for employment disputes. 
This bill enables employees, or organisations, to request the Western Australian Industrial Relations Commission 
to mediate an employment dispute, but not to compel or arbitrate to make binding determinations or decisions. It 
also enables the WA Industrial Relations Commission to be nominated in a written agreement as a body to which 
disputes will be referred for mediation. The WA Industrial Relations Commission can also be the body 
nominated in federal agreements as a place of alternative dispute resolution under the dispute resolution process 
in the agreement. An agreement reached in mediation is binding and enforceable before the industrial magistrate. 
Without the act, the WAIRC lacks jurisdiction to mediate. Conciliation or arbitration is its only function.  

It has been suggested—and I admit that I need to check this—that we may have to move one minor 
amendment — 

Hon JON FORD: It is as a consequence of the transitional arrangement. 

Hon RAY HALLIGAN: I just need to check. The amendment relates to referrals to the Full Bench of the 
Supreme Court under section 84A of the Industrial Relations Act for enforcement of procedural directions and 
orders, which should be changed to the Industrial Magistrates Court. I will need to ensure that the opposition still 
wishes to go down that path. However, I advise that, in the main, the opposition is quite happy with this bill, 
apart from the possibility of that one minor amendment. When other members speak on this bill, I will have the 
opportunity to find out what transpired in the other place and whether the opposition has to continue down 
that — 

The DEPUTY PRESIDENT (Hon George Cash): Does Hon Ray Halligan wish to continue his remarks at a 
later stage of this day’s sitting to enable him to do some checking? 

Hon RAY HALLIGAN: It probably would be preferable. 

The DEPUTY PRESIDENT: Is the member seeking that leave? 

Hon RAY HALLIGAN: I seek that leave. 

Leave granted.  

HON GIZ WATSON (North Metropolitan) [3.58 pm]: The Employment Dispute Resolution Bill 2007 
develops the role of the WA Industrial Relations Commission in the provision of dispute resolution and 
mediation services. Parties to employment disputes will have the opportunity through this bill to avail 
themselves of the WAIRC’s extensive experience in industrial dispute resolution. I understand the intent of the 
bill is to expand state law that has expressly been made inoperable by the federal WorkChoices legislation. The 
constitutional validity of the Workplace Relations Amendment (Work Choices) Act 2005 was challenged in the 
High Court of Australia by the states of New South Wales, Queensland, South Australia, Tasmania, Victoria and 
Western Australia, and by the Northern Territory and the Australian Capital Territory. The case was heard from 
4 May 2006 to 11 May 2006. Challenges from the Australian Workers’ Union, Unions NSW and other unions 
were heard at the same time as the challenges from the states and territories. A decision was handed down on 14 
November 2006. The court decided 5-2 in favour of the validity of the legislation, with Justices Kirby and 
Callinan dissenting. This left the states with jurisdiction over sole traders and partnerships. The Employment 
Dispute Resolution Bill develops the role of the Western Australian Industrial Relations Commission in the 
provision of dispute resolution and mediation services. It essentially allows the WAIRC to act as a mediator in 
industrial relations disputes. This means that even if one is employed under a federal collective agreement, one 
can still use the WAIRC to mediate. I understand that New South Wales and Queensland have already legislated 
in a similar way. This promises to be an informal, easily accessible, expedient and efficient process. 
I understand that there is still the possibility that the federal act might override the Western Australian 
legislation—perhaps also the New South Wales and Queensland legislation—on the grounds that commonwealth 
law prevails and that no state act can interfere with the operation of a federal act. I also understand that the New 
South Wales legislation and the Queensland legislation have not yet been tested in courts—although they may 
have recently; I made these notes some time ago. It is unclear whether they are valid. I repeat that although the 
state laws have not been tested in court, I am confident that they will hold up to legal challenges, and I am 
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satisfied that the constitutional implications have been considered by the Western Australian government in the 
drafting of this bill. 
Traditionally there have been a range of methods available for the resolution of disputes over the terms and 
conditions of employment agreements. These include grievance procedures, mediation, negotiation, conciliation 
and arbitration. The new avenue for the WAIRC will only be available if both parties to the dispute are in 
agreement. This is a valid proposal and it will enhance access to speedy dispute resolution mechanisms. This is 
often needed in workplace disputes. 
I will share with members some information I received while considering this bill. I sought advice from the 
Employment Law Centre of WA (Inc), which is a community legal centre based in Inglewood. It is the only 
community legal centre in WA that focuses specifically on employment law. I received a letter from Toni 
Emmanuel, principal solicitor at the centre, outlining the views of the Employment Law Centre on this matter. It 
states — 

As discussed a few weeks ago, ELC supports the amendments contained in the proposed State industrial 
relations reforms. ELC expects that these amendments would prove beneficial for many of its clients, 
particularly those who were disadvantaged by the introduction of the Work Choices amendments. 
In particular, it is ELC’s view that the following proposed amendments [referring to all three industrial 
relations bills before the house] would provide substantial benefit for ordinary working Western 
Australians: 

•  mediation of employment related claims in the Magistrates Court by Western Australian 
Industrial Relations Commission (WAIRC) Commissioners; 

•  reinstatement of protections for children which were removed by the Work Choices 
amendments (for example, that employers of children must comply with a comparable State 
award notwithstanding the operation of any workplace agreement which would purport to 
remove such protections); 

•  requirement that children employed as independent contractors still be entitled to benefits 
under a comparable State award; 

•  children (including those who are employed as independent contractors) employed by 
constitutional corporations to be able to apply to the WAIRC in relation to unfair dismissal and 
denial of contractual benefit claims (with the latter claims being able to be retrospective to 27 
March 2006); 

•  limits on unpaid trial work performed by children (to not more than 7 hours per day per 
calendar year); 

•  procedural ease in transferring a claim mistakenly made under the Children and Community 
Services Act 2004 (WA) on the basis that the employer is a constitutional corporation to a 
claim made under the Industrial Relations Act 1979 (WA); 

•  provision of a process for conciliating and resolving workplace bullying in the Occupational 
Safety and Health Tribunal; 

•  reinstatement of a process for conciliation and resolving denial of contractual benefit claims 
for those employed by constitutional corporations; 

•  alternative dispute resolution conducted by the WAIRC by agreement of the parties; and 

•  removal of the salary cap in relation to unfair dismissal and denial of contractual benefit 
claims. 

That is the feedback I received from the Employment Law Centre. The Greens (WA) enthusiastically support 
this package of three bills that seeks to redress the imbalance created by the federal WorkChoices legislation. I 
again make the comment that it has taken a very long time for these bills to reach the Legislative Council; the 
Greens (WA) would have enthusiastically supported the bills many years ago. 

HON RAY HALLIGAN (North Metropolitan) [4.06 pm]: I thank the Deputy President (Hon George Cash) 
for allowing me the opportunity to clarify this situation. I have spoken to the minister’s advisers and have 
ascertained that the minor amendment that was proposed in the other place was negatived, if that is the word; it 
did not succeed. It is obvious that the government has no wish for the amendment to succeed. The opposition is 
comfortable with the rest of the bill. In common with Hon Giz Watson, we believe there is need for support in 
this area. On this occasion, for the sake of trying to ensure that legislation moves through this place as quickly as 
possible, as is the wont of the opposition when the opportunity presents itself and when the legislation is not 
contentious to the extent that quite a lot of legislation has been in the past, I suggest to members that the 
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opposition will support the bill and that there will be no need from the point of view of the opposition to go into 
Committee of the Whole House. 

HON JON FORD (Mining and Pastoral — Minister for Employment Protection) [4.08 pm] — in reply: I 
thank the house for its support of this bill. As members have pointed out, the bill specifically deals with the 
provision of flexible, cheap and in some cases cost-free resolution of disputes between employees and employers 
who by choice avail themselves of the services of the Western Australian Industrial Relations Commission. The 
previous federal government’s Workplace Relations Amendment (Work Choices) Act 2005 restricted the powers 
and functions of the Australian Industrial Relations Commission. This bill provides employers, employees and 
organisations in both federal and state industrial relations systems with options for the resolution of their 
disputes. Hon Giz Watson raised an important issue. There is some concern that perhaps the federal legislation 
will override the state legislation in this matter. It has not yet been tested in the other jurisdictions, but the legal 
advice provided to the government is that because such agreements require the consent of both parties, it is 
unlikely that there will be a ruling against them, so the agreements would be likely to hold. That is a legal view; 
of course, we will not know the outcome until it is tested. The basis of this is that two parties would consent to 
go forward under this requirement. In that way, it would be a good starting point for agreement, and good-faith 
bargaining could proceed past that point. 
I thank members for their support for the bill. I appreciate members’ support for the suggestion that we do not 
need to go into committee. However, I have been asked to move an amendment that has just been given to me. I 
seek your advice, Mr Deputy President. 
The DEPUTY PRESIDENT (Hon George Cash): The second reading must be agreed to. That is up to the 
minister. We can agree to the second reading, I can leave the chair because I know that a number of members 
have meetings, and when we come back we can decide to either proceed to the third reading forthwith or go into 
committee for a few days. I am happy in the first instance to put the question when the minister is ready. 
Hon JON FORD: In that case, I commend the bill to the house. 
Question put and passed. 
Bill read a second time. 
 


